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Litigation in the Time of Coronavirus  
 

The Lawsuit: An Eastern Airline employee, Ms. Jones (really),  has claimed that she was wrongfully 

denied leave under the FFCRA and that she was terminated on March 27, 2020, in retaliation for 

seeking the leave. Problem is, the leave was requested before the Families First Coronavirus Relief Act 

(FFCRA) took effect on April 1, 2020.  So was the termination. But that does not stop the retaliation 

claim from staying alive. How? 

 

As you may recall, the effective date for FFCRA was at first unclear. The FFCRA was signed on March 

18, 2020. The U.S. Department of Labor issued guidance on March 25, 2020, stating  April 1 was the 

start date for covered leave. It is quite likely that Ms. Jones had a good faith belief that she was 

entitled to leave under the FFCRA on March 24. If so, and IF she was terminated for demanding the 

leave (a big “if” in all retaliation cases), then she may have a valid retaliation case despite not having a 

valid claim for denial of her leave request. 

 

The Takeaway: As all you smart readers know, an employer cannot terminate an employee for 

engaging in protected activity. Generally, protected activity includes informal protests of unlawful 

employment practices, including making internal complaints to management. A plaintiff in a 

retaliation case does not have to prove the underlying complaint (here the right to leave under 

FFCRA): she only has to show she acted sincerely with an objectively reasonable belief that the activity 

she opposed was unlawful. Ms. Jones thought she was entitled to leave ergo Eastern was wrong not 

to provide it. That is the theory anyway. 

 

We expect this type of litigation to be prevalent in the months to come. Retaliation claims have grown 

exponentially over the past decade because they can be lucrative. Also, you might have noticed 

people are a bit on edge. Now, perhaps more than ever, employers need to make careful and 

informed decisions before terminating employees.  Our litigation team can help. 

  

https://foleylawpractice.com/our-services/litigation-of-employment-disputes/


What is a Liability Shield? 
 

For the rest of my life, I will never have to wonder what to eat, watch, read, cook or craft. The lists are 

endless. This is why we are judicious with our blogging. There is always something to write– but is it 

worth reading? Do we want our information to be the monkey bread recipe in your inbox? NO. 

Without throwing shade on monkey bread, here is something useful: 

 

IS THERE A LIABILITY SHIELD IN PLACE? Short answer: not yet. You may have read this term because 

Republicans in Congress seek to introduce legislation that limits the liability related to COVID-19 

when reopening. In fact, this issue is holding up the next phase for relief. Senator McConnell (R-KY) 

has noted that the Republicans will not agree to the extended stimulus or increased worker 

protections like hazard pay unless protections from liability for businesses is included. (Phase 2 of 

relief included limits on legal liability for manufacturers and distributors of face masks only). 

 

Republicans are pushing for the liability limitations as a way of stopping what they say are 

overzealous trial lawyers and giving business owners the certainty they need to reopen. Democratic 

leaders say they oppose any moves to undermine worker protections. Can this marriage be saved? As 

the Senate reconvenes and debate on a Phase 4 bill begins, time will tell. 

 

HOW CAN I MINIMIZE RISK WHEN REOPENING?  The best practice is the same as it ever was: 

information, communication–including policies and notices– and training on applicable laws and 

regulations. Even without a federal liability shield there is guidance from the CDC and OSHA that 

should be followed. And as always, discrimination laws must be adhered to, particularly the ADA and 

reasonable accommodation. 

 

Reopening your business is tricky. We have shared the federal reopening “plan” from the White 

House. (It reminds me of a high school power point: pretty good graphics, not much actual 

information.) Most important are your state and local guidelines, with state executive orders that now 

number in the hundreds. Based on client needs, we have crafted a thoughtful, organized Business 

Reopening Best Practices Kit with policies, notices, checklists all in one place and updated in real time 

as needed (you will receive email updates). 

 

Our evergreen Business Reopening Best Practices Kit will keep your workplace up to date and in 

compliance. Contact mike@foleylawpractice.com or any of us. We can help. 

  

https://www.eeoc.gov/wysk/what-you-should-know-about-ada-rehabilitation-act-and-coronavirus?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.eeoc.gov/wysk/what-you-should-know-about-ada-rehabilitation-act-and-coronavirus?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.whitehouse.gov/openingamerica/
https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
mailto:mike@foleylawpractice.com


COVID-19 Workplace Updates and 

Answers 
 

This quote comes to mind not just because we are getting a cold snap but every few minutes seems 

to be the pace of the COVID-19 workplace developments. My inbox is flooded. While this is my day 

job, the relentless updates can be overwhelming. (Today’s updates below.) As a firm, our team is 

always thinking of ways to simplify onerous compliance mandates in your workplace. To that end we 

have developed a new compliance tool, the COVID-19 Business Reopening Diagnostic Compliance 

Audit as part of our COVID-19 Menu of Services. 

 

Returning to work will be an uphill compliance battle for employers across the nation. Currently, there 

is no liability shield to protect employers trying to follow the new COVID-19 rules while reopening. In 

the face of the increased risk of litigation, this Audit will guide your team on the best steps to take. 

 

Under the protection of the Attorney/Client privilege, this Audit will allow your team to identify and 

address the changed compliance obligations and best practices that have developed in response to 

this pandemic. Every workplace is different, and we can tailor our assessment to fit your business and 

industry. The COVID-19 Business Reopening Diagnostic Compliance Audit includes our legal opinion 

assessing your team’s compliance with pertinent administrative agency guidance, workplace 

regulations and laws. Our Audit is offered at a fixed fee and once you provide some information, we 

do all the work. 

 

Let’s unwind today’s news: 

-First some good news: In a rare instance of reading the room, the EEOC is delaying the collection of 

that pesky EEO 1, 3, and 5 data until 2021. 

 

-The EEOC has updated its ADA guidance. The pertinent parts: 

• G.3: The employee needs to request a reasonable accommodation related to a medical 

condition that is identified as high risk by the CDC, and start the interactive process by 

obtaining medical information, and determining any reasonable accommodations that can be 

made. 

• G.4: Employers cannot require their employees to accept a reasonable accommodation. An 

employer cannot exclude an individual because of their high risk unless they will pose a direct 

threat to their health that can’t be eliminated, and even then only if there is no other 

reasonable accommodation that can be made. An employer needs to make these decisions 

based on the facts of each situation and the direct threat standard is hard to meet. 

• G.5: Examples of temporary reasonable accommodations may be PPE protective gowns, masks, 

gloves or gear; enhanced separation in the workplace; elimination of marginal functions of job 

duties; modification of work schedules; or moving the office around. 

 

https://foleylawpractice.com/wp-content/uploads/Compliance-Audit-Related-to-COVID-19-Response-and-Business-Reopening.pdf
https://foleylawpractice.com/wp-content/uploads/Compliance-Audit-Related-to-COVID-19-Response-and-Business-Reopening.pdf
https://foleylawpractice.com/wp-content/uploads/Menu-of-Services-2020-COVID-19-Updated-No-Fees.pdf
https://foleylawpractice.com/2020/05/05/what-is-a-liability-shield/
https://foleylawpractice.com/wp-content/uploads/Compliance-Audit-Related-to-COVID-19-Response-and-Business-Reopening.pdf
https://content.govdelivery.com/accounts/USEEOC/bulletins/28a5f0b


-The DOL updated the FFCRA FAQs: The new info is mostly examples with “it depends” answers. Viva 

Bureaucracy. 

 

We can help. Our COVID-19 Menu of Services, including the COVID-19 Business Reopening 

Diagnostic Compliance Audit, are updated constantly in response to the Coronavirus Pandemic. We 

want to help you get back to business. Please feel free to reach out. 

  

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions#89
https://foleylawpractice.com/wp-content/uploads/Menu-of-Services-2020-COVID-19-Updated-No-Fees.pdf
https://foleylawpractice.com/wp-content/uploads/Compliance-Audit-Related-to-COVID-19-Response-and-Business-Reopening.pdf
https://foleylawpractice.com/wp-content/uploads/Compliance-Audit-Related-to-COVID-19-Response-and-Business-Reopening.pdf


 

COVID-19 Business Reopening 

Diagnostic Compliance Audit 
 

Returning to work will be an uphill compliance battle for employers across the nation, as employers try to 

comply with new federal and state directives related to health, safety, leaves of absence, reductions in force, 

and non-discrimination. There is currently no liability shield to protect employers trying to follow the new 

COVID-19 mandates while reopening their business. In the face of this increased risk of litigation, this Audit will 

guide your team on the best steps to take when reopening your business. 

 

Under the protections of the Attorney/Client privilege, this Audit will allow your team to identify and address 

the changed compliance obligations and best practices that have developed in response to this pandemic. 

Every workplace is different, and we will provide templates that your team can tailor to fit your business and 

workplace. This Compliance Audit includes our legal opinion assessing your team’s compliance with pertinent 

administrative agency guidance, workplace regulations and laws.  

 

This Audit will review compliance obligations on the following topics, among the other issues addressed within 

our Audit Checklist:  

1. COBRA Elections/Payments and WARN Notice Guidelines; 

2. On-Boarding New and Best Practices and the I-9 Virtual Verification; 

3. OSHA Risk Categories and New Enforcement Directives; 

4. Managing Human Capital Risks Associated with COVID-19; 

5. Workers’ Compensation Issues and Leaves of Absence; 

6. Anti-Discrimination/Anti-Harassment Issues Related to Employee Fears and Apprehension;  

7. Employee Temperature Testing and Health Screenings;  

8. EEOC Guidance Related to Test Results and ADA-Compliance Practices; 

9. Employee Work Location Spacing/Distancing; and 

10. Adjusting to Remote Working Arrangements and Optimizing Employee Productivity  

 

Our COVID-19 Business Reopening Diagnostic Compliance Audit Checklist of Topics will serve as the roadmap 

as we conduct this Attorney/Client protected Audit.  

 

We provide the Checklist to initiate this Audit and will conduct the Audit via email exchange of information and 

a telephone conference.  

 

To conclude, this Audit we will share our recommendations, a comprehensive template for an Infectious 

Disease Preparedness and Response Plan, and a comprehensive template for an OSHA Health and Safety 

Protection Plan.  

 

We provide this Audit service, our recommendations and both Plans for a fixed fee. Please contact Mike Foley 

at mike@foleylawpractice.com if you would like more information. For additional support, here is a link to our 

full Menu of COVID-19 HR-related Risk Management solutions for employers. 

 

 

mailto:mike@foleylawpractice.com
https://foleylawpractice.com/wp-content/uploads/Menu-of-Services-2020-COVID-19-Updated.pdf


 

 

General Counsel’s Office Hours 
Special Member Benefit 

 

 

 
All CCHRA members in good standing will have the special benefit of being able to call Attorney Michael E. Foley, 

in his role as the CCHRA General Counsel, to obtain his guidance on employment law compliance issues and 

corresponding HR-related risk management during his CCHRA GC Office Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike will be available 

within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 pm on the first and third Tuesday 

of each month. The guidance Mike provides during his office hours will cover all issues that arise within the broad 

spectrum of the employment relationship to help CCHRA members achieve compliance with the extensive 

regulations that govern their workplace and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will not be 

covered under this arrangement, nor will the interpretation, editing or drafting of documents. The office hours 

will be limited to providing guidance on employment law questions and corresponding HR-related risk 

management that can be answered in one telephone conversation. Mike can be reached during his CCHRA 

General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all industry 

sectors and in all matters of labor and employment law for over 30 years. He draws on the breadth of his 

experience to offer employers an uncommon approach and practical solutions. Click here for Mike’s bio. 

 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

