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What Employers Can Say and Do in 

the Time of Coronavirus 
 

This post is based on common client questions we have received. Please contact us if you have a 

specific question because, while it is chock full of great information, it is not legal advice. 

 

The ADA and other Equal Employment Opportunity laws continue to apply during this COVID-19 

pandemic, but the EEOC has noted some exceptions when employers are following CDC guidelines. 

The EEOC has posted some important guidance during the Pandemic: 

• Updated Guidance on all EEOC laws can be found here.  

• ADA and Reasonable Accommodation Guidance during Pandemics can be found here. 

 

Masks: 

We think more states and localities will mandate that masks be worn at work throughout the country, 

following the CDC guidance recommending individuals wear a mask outside their home. Los Angeles 

became the first locality to require certain non-healthcare workers to wear cloth masks while at 

work.  Rhode Island is requiring employees to wear masks beginning 4/18/20 for all retail, client 

facing and manufacturing businesses. While an employer can require its employees to wear personal 

protective equipment, such as masks, designed to reduce the transmission of pandemic infection, 

employees with a disability may need a related reasonable accommodation under the ADA. See 

question 12 here.  

 

The CDC has stated that individuals who have trouble breathing, whether from a disability or 

otherwise, should not wear these cloth masks. More information here. 

 

An employer has the obligation to provide a reasonable accommodation under the ADA, even during 

this pandemic situation, which could mean excluding certain individuals from this requirement or 

finding an alternative reasonable accommodation. 

 

Temperature Taking: 

During this COVID-19 pandemic, employers can require employees to submit to a temperature check 

prior to beginning work for the day. This is an exception to the general prohibition on medical 

examinations in the workplace, due to the direct threat that sick individuals with COVID-19 could post 

to others. 

 

Employers should be aware that some individuals may have COVID-19 even if they do not have a 

fever. 

 

Asking an Employee about their Symptoms: 

During a pandemic, an employer is able to ask an employee if they are experiencing flu-like or 

COVID-19 symptoms, such as: 

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.eeoc.gov/facts/pandemic_flu.html
https://www.eeoc.gov/facts/pandemic_flu.html
http://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cloth-face-cover-faq.html.


• Fever; 

• Chills; 

• Cough; 

• Sore Throat; and 

• Shortness of Breath. 

 

Employers continue to be prohibited from asking employees who do not have flu-like symptoms to 

disclose whether they have a medical condition that could make them especially vulnerable to the 

illness. 

 

An employer can ask employees who call in sick if they are experiencing symptoms of the pandemic 

virus. If you record any of this information, it must be kept confidential, as explained below. 

 

Confidentiality: 

If your organization decides to take your employees’ temperatures or ask about symptoms – any 

documentation or records of this information must follow the ADA requirements on confidentiality. If 

you do collect this form from employees, you must maintain all information about employee illness as 

a confidential medical record in compliance with the ADA. More information on that here. 

 

Any medical information about an employee must be stored separately from the employee’s 

personnel file in order to limit access. Employers should store this information in any existing medical 

files. 

 

This requirement includes any of the following: 

• Statement that the employee has COVID-19 or suspects they may have it; 

• Documentation on Symptoms or Temperature recordings; or 

• Other Notes from questioning employees on symptoms. 

 

Reasonable Accommodations: 

Employers still need to comply with the ADA during this challenging time, including the interactive 

process to determine if there are any reasonable accommodations that can be made to a disabled 

employee. 

 

The Center for Disease Control (CDC) has identified individuals who may be at a higher risk of severe 

illness from COVID-19, including the following: 

• People aged 65 or older 

• People of all ages with underlying medical conditions: 

• Chronic lung disease or moderate to severe asthma 

• Serious heart conditions 

• Immunocompromised 

• Severe obesity (body mass index [BMI] of 40 or higher) 

• Diabetes 

• Chronic kidney disease undergoing dialysis 

• Liver disease 

 

https://www.eeoc.gov/facts/pandemic_flu.html


Employers can offer some reasonable accommodations that reduce contact with others, including: 

• Teleworking; 

• One-way aisles; 

• Plexiglass, tables or other barriers to ensure minimum distances; 

• Temporary job restructuring; 

• Temporary transfers; or 

• Modifying a work schedule. 

 

An employer does not need to offer one of these accommodations if it would be an undue hardship 

on the employer’s business. 

 

Exposure to COVID-19: 

The CDC has issued new guidance noting that in essential businesses, some critical workers may be 

permitted to continue work following potential exposure to COVID-19, provided the employee is 

asymptomatic and additional precautions are implemented by the employer. Guidance can be 

found here.  These additional precautions include: 

• Self-monitoring symptoms; 

• Employer monitoring symptoms; 

• Require masks to be worn; 

• Maintain social distance; and 

• Regular disinfection of workspaces. 

 

Fitness for Duty Certifications: 

Employers can require an employee who has had COVID-19 or COVID-19 symptoms to require a 

doctor’s note to return to work. Many health care providers are overloaded, so employers can 

alternatively require a note from a health care provider noting that the employee does not have 

COVID-19. 

  
  

http://www.cdc.gov/coronavirus/2019-ncov/downloads/critical-workers-implementing-safety-pdf.


Game On: Business Reopening Help 
 

The White House has introduced its plan to reopen business. Governors are convening to do the same. 

We know businesses want to get back to work and stay ahead of the new Federal Guidelines when doing 

so. With the rates of COVID-19 hopefully decreasing, many businesses are looking for direction on how to 

bring back employees, while following OSHA and CDC guidelines. In response to federal guidance, we 

have developed a framework for a comprehensive reopening plan that can be tailored to fit your 

business’s unique needs. The Business Reopening Workbox  includes: 

• Policy on Temperature Checks and Symptom Monitoring;  

• Policy on Workplace Safety and COVID-19: Social Distancing, Protective Equipment, and 

Disinfection; 

• Policy on Business Travel;  

• Policy on Reasonable Accommodations for Vulnerable Workers;  

• Phased-in Workplace Reopening Plan: White House and CDC Guidelines;  

• On-Boarding Checklist for furloughed employees;  

• Sample letter to Employees to bring them back from furlough or temporary layoff;  

• Sample letter to Employees to increase hours and/or wages to pre-COVID-19 levels; and 

• DOL Guidance and Resources surrounding COVID-19.  

 

We are in uncharted territory, with a lot of misinformation floating around the COVID-19 guidelines. 

The Business Reopening Workbox is a valuable foundation for your organization to reboot and move 

ahead. We also update the contents in real time as needed at no additional cost. 

 

OSHA AUDIT: OSHA recommends additional site-specific safety precautions for each workplace, in 

accordance with COVID-19 OSHA guidelines. Your business may have unique issues and risks for 

exposure. We can assist with OSHA compliance by tailoring your Health and Safety Plan to fit your 

specific needs through our comprehensive OSHA Audit. 

 

MORE HELP: Our clients from coast to coast have found the contents of both our COVID-19 Infectious 

Disease Toolkit and our FFCRA Compliance Package to be very helpful. The contents, for which you 

receive updates, can be purchased for a fixed fee—mike@foleylawpractice.com 

 

Wishing you continued good health and safety. As always, please contact us with any questions or 

concerns. We can help. 
  

https://www.whitehouse.gov/openingamerica/
https://foleylawpractice.com/osha-audit/
https://foleylawpractice.com/wp-content/uploads/Employment-Law-Alert-COVID-19-Toolkit.pdf
https://foleylawpractice.com/wp-content/uploads/Employment-Law-Alert-COVID-19-Toolkit.pdf
http://r20.rs6.net/tn.jsp?f=001YcIIbDGFimHqVRwam_2atn3-zHtGgi6C8-wxFtggi3QyySIL-U7_rtJJ4_cBfXb7SAqRfwsEJ04Xiy15Z5Jgqiy4Zi6HyPElt4VNSWJkyuKMfqXM1esU2SYGkyyHbNq3wj3X9ggu_lSHVTxd-_rdveA1s5NvBmViITJRtG4KIYKyF7h_fJ3eN_TCwgUty7DxwOtU_9J1mE7BYd917_Q-zlhO2dGCSJ4yV0f2S-hn_hw=&c=xbRvS5Ii-giosFp7U4WOG7zB-nkI5nVOrOdS_x037YKlrfIC_1aixQ==&ch=XwsiBCNZEy-KsXU0P8e64jBtCSEsWdxyd3bQt8t_No8LFi1DgaP4hQ==
https://foleylawpractice.com/wp-content/uploads/Employment-Law-Alert-Families-First-Coronavirus-Response-Act-Compliance-Package.pdf
mailto:mike@foleylawpractice.com


Business Reopening and Employees: 

FAQs 
 

Reopening the workplace will not be a piece of cake (sadly).  Keep in mind our Business Reopening 

Toolbox  can help and below you can find our responses to the most common concerns from clients: 

 

What can I do if an employee will not come back to work? 

Some employees may refuse to return. In that case, you could move forward with your normal discipline 

procedures. Also if those employees are currently on unemployment, you can inform the unemployment 

office that you have offered the employee their position back, which will disqualify them from receiving 

benefits. Knowing this is a possibility may entice some employees to return. 

 

Specifically you can: 

• Indicate that this is the same position they had previously. This matters because for unemployment 

purposes, they are required to accept a recall for their previous position while on furlough, but are 

not required to do so if the position is somewhat different in duties. The requirement to search for 

work is currently waived, but that does not include a waiver on a recall back to work. While the 

unemployment system is overrun at the moment, an employee asserting that they have been 

unable to secure employment could be considered fraudulent if the employer reports the recall to 

the unemployment office. The employer has another motive to report fraud: unemployment tax 

consequences. 

• Indicate that a failure to respond by a certain date will be taken as a voluntary resignation and will 

be reported as that to the unemployment office. This could also bar collecting unemployment 

benefits. 

• If the employee cannot return because of COVID-19 related reasons – they can provide a doctor’s 

note or other reasonable documentation. In this case you can bring the employee back and they 

would qualify to take the FFCRA leave (which many clients who have received the Paycheck 

Protection Program loan are doing) or you can extend the furlough or lay-off time–in which case 

the employee gets no leave. Utilizing the FFCRA leave often works well if possible. 

 

What if we used unpaid leave? What can we require?  

 If you have allowed some employees to take an unpaid leave of absence that is not provided by a 

protected leave under law, you do have the right to terminate that leave of absence at any point and 

require those employees to come back to work. 

 

Is there any concern with requiring employees to return to the office when we’ve sustained our 

business remotely? 

Many employers have been putting in phased reopening plans when bringing employees back to the 

workplace. As an employer you have the prerogative to require employees to report to the workplace, 

rather than working remotely. When evaluating who to bring back, assess which employees will be 

essential to come in and which can remain teleworking for a while before being phased back in. The White 

House has released a phase in plan that employers can review but keep in mind limits imposed under 

local and state restrictions. 

 

https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
https://www.whitehouse.gov/openingamerica/


STATE/LOCAL ORDERS: It will also be vitally important that you continue to comply with any restrictions 

put in place by the states or localities in question. For instance, in Michigan, there is an executive 

order that provides unpaid leave and job protection to employees who are experiencing COVID-19 

symptoms or who have been diagnosed. Almost every state has a slew of executive orders and updates to 

those orders. 

 

Do you see any other legal red flags I should worry about?  Who– us? Well… 

ADA and COVID19: Some clients use a Reasonable Accommodation for Vulnerable Populations Policy, 

which works in tandem with the ADA. Where an employer would allow individuals who have been 

identified by the CDC as high-risk (such as those over 65 or with underlying health conditions that can 

cause COVID-19 complications), to request a shortened interactive process for a temporary reasonable 

accommodation. Most employers who have been following this route have found that an unpaid leave of 

absence through the state of emergency or some specified point in time is a good solution. Of course, you 

also have the option of working to provide other reasonable accommodations, such as teleworking, 

staggered shifts, or PPE. We are offering this policy as part of our most recent service to our clients, 

the Business Reopening Workbox. 

 

Interaction with the ADA is a huge sticking point with return to work. While teleworking may not be 

considered a reasonable accommodation under the ADA under normal circumstances , during this 

pandemic the EEOC considers teleworking a reasonable accommodation. If some individuals with 

underlying disabilities, or those that are considered high risk by the CDC, come forward, you will need to 

engage in a condensed interactive process for short-term reasonable accommodations for those 

employees who are at higher risk of exposure or complications from COVID-19. 

 

Remember: Symptom monitoring is currently allowed by the EEOC because of the pandemic. You can ask 

employees if they have any COVID-19 symptoms and have them stay at home to stop the spread in the 

workplace. Some employers have also started doing temperature checks of employees to ensure that they 

are not ill before allowing them in the workplace each day. Check out what you can and cannot do from 

our recent blog. 

 

MASKS: Some localities and states are requiring workers at essential businesses or anyone in public to 

wear cloth face masks, or face a fine. Alternatively, some employers have been requiring employees to 

wear cloth face masks as PPE, in order to enforce CDC guidelines and prevent the spread of the disease. 

As always, when returning to the workplace, keep in mind CDC guidelines on disinfecting, good hygiene, 

social distancing, and encouraging employees to stay home when they are sick. 

 

OSHA: OSHA is a large concern with reopening a business, as they are enforcing safety measures and 

evaluate employers based on their risk of spreading COVID-19. OSHA has some helpful guidance on 

evaluating workplace risk levels and controls that employers can put in place during this pandemic. 

 

CDC: The CDC recommends that when essential workers must report to work, the employer do the 

following: 

• Take employees temperatures; 

• Wear face masks; 

• Practice social distancing; 

• Don’t share objects in the workplace, like phones; 

• Implement flexible work hours such as staggered shifts; 

https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-524136--,00.html.
https://www.michigan.gov/whitmer/0,9309,7-387-90499_90705-524136--,00.html.
https://foleylawpractice.com/wp-content/uploads/How-to-Reopen-Your-Business.pdf
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=.
https://wp.me/p9U5bu-E7
https://www.cdc.gov/coronavirus/2019-ncov/community/disinfecting-building-facility.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fprepare%2Fdisinfecting-building-facility.html
https://www.osha.gov/Publications/OSHA3990.pdf.
https://www.cdc.gov/coronavirus/2019-ncov/community/critical-workers/implementing-safety-practices.html


• Don’t congregate in the break room, cafeteria, or break rooms where social distancing is impaired; 

and 

• Go home when you are sick. 

 

 



 

 

General Counsel’s Office Hours 
Special Member Benefit 

 

 

 
All CCHRA members in good standing will have the special benefit of being able to call Attorney Michael E. Foley, 

in his role as the CCHRA General Counsel, to obtain his guidance on employment law compliance issues and 

corresponding HR-related risk management during his CCHRA GC Office Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike will be available 

within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 pm on the first and third Tuesday 

of each month. The guidance Mike provides during his office hours will cover all issues that arise within the broad 

spectrum of the employment relationship to help CCHRA members achieve compliance with the extensive 

regulations that govern their workplace and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will not be 

covered under this arrangement, nor will the interpretation, editing or drafting of documents. The office hours 

will be limited to providing guidance on employment law questions and corresponding HR-related risk 

management that can be answered in one telephone conversation. Mike can be reached during his CCHRA 

General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all industry 

sectors and in all matters of labor and employment law for over 30 years. He draws on the breadth of his 

experience to offer employers an uncommon approach and practical solutions. Click here for Mike’s bio. 

 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

