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MA PFML Down To the Wire, Still 

Making Changes 
 

Thirty days has September and it seems that the Department of Family and Medical Leave (DFML) needs 

every one of them.  The start of MA Paid Family Medical Leave begins 9/30/19 with the notice 

requirement.  True to form, the law is being clarified just weeks before implementation. The latest 

guidance addresses the 1099-MISC workers as part of the workforce count and quarterly reporting. 

 

When to Count 1099-MISC Workers: Under the Paid Family Medical Leave act (PFML), when 1099-MISC 

workers are more than 50% of a company’s Massachusetts workforce, contributions must be made for 

those workers.  Also under those facts, these workers will count toward the 25 worker threshold which 

affects contribution levels.  To be counted under the Act the 1099-MISC workers must: 

 

 Perform services as an individual entity 

 Live in Massachusetts 

 Perform services in Massachusetts and 

 Are not defined as an independent contractor under the MA test. 

 

Basically, properly classified independent contractors do not count as a member of the workforce for 

PFML. 

 

Here is the trick: almost no one is an independent contractor in Massachusetts.  The presumption is 

workers are employees. As a reminder, below is the tough to pass three part test: 

 

1. The individual is free from company’s control and direction; 

2. Services performed are outside the scope of the usual course of business (e.g., having your office 

painted); and 

3. The individual is customarily engaged in an independently established trade, occupation, 

profession or business of the same nature as the services performed for your company. 

 

What is the Department of Family and Medical Leave playing at here?  This “clarification” is an attempt 

to provide benefits to misclassified workers while at the same time preventing the collection of tax and 

financial information from 1099-MISC workers. As a practical matter, few workers will legally fit into this 

category. 

 

Quarterly Reports Should Not Include 1099 Workers Where They Comprise 50% or Less of MA 

Workforce: 

 

This is a reversal from prior guidelines and good news for employers. 

 

https://www.mass.gov/info-details/informing-your-workforce-about-paid-family-and-medical-leave
https://www.mass.gov/info-details/informing-your-workforce-about-paid-family-and-medical-leave


 

Reminders: 

 

 Withholding begins with first wages paid on or after 10/1/19 regardless of when earned 

 Employment types excluded under Unemployment also excluded under PFML 

 H-2A visa holders exempt from employer contributions under PFML—but not other visa 

programs 

 September 30 notice to employees is approaching 

  

QUESTIONS?  We can help 

https://www.mass.gov/info-details/whos-a-covered-individual-under-the-pfml-law#partial-list-of-excluded-employment-
https://www.mass.gov/info-details/whos-a-covered-individual-under-the-pfml-law#counting-visa-program-workers-as-covered-individuals-
https://www.mass.gov/info-details/whos-a-covered-individual-under-the-pfml-law#counting-visa-program-workers-as-covered-individuals-
https://www.mass.gov/info-details/informing-your-workforce-about-paid-family-and-medical-leave


 

The Gig is Up: CA Moves to Classify 

Contract Workers as Employees 
 

The California Senate has passed a bill that will affect over 1 million contracted workers there and 

change the fundamental dynamic of the gig economy. Seeking to give workers basic protections like 

minimum wage and unemployment benefits, the California law could influence other states.  New 

York, Oregon and Washington’s failed bills may see new life. On the federal side, Congress has tried 

to remedy the arm’s length employer-employee relationship of app based companies and will likely 

renew those efforts. 

 

The law, which is expected to pass the CA House and be signed by the Governor, would go into effect 

Jan. 1.  Workers must be designated as employees instead of contractors if a company exerts control 

over how they perform their tasks or if their work is part of a company’s regular business. In other 

words, these companies would have to comply with the independent contractor test like everyone 

else. And it is not only Uber, Lyft and Grub Hub who would be impacted:  janitors, nail salon workers, 

construction workers and franchise owners would now all be reclassified as employees. 

 

The law is not a surprise as it codifies a 2018 CA Supreme Court ruling.  It passed with great resistance 

however from app based companies like Lyft, Uber and DoorDash who have pledged $90 million to 

continue to fight the employment status of its workers. That expense pales next to the 20-30% added 

cost of making a contractor an employee. 

  

As California goes so goes…other liberal states at least. Momentum is certainly building to protect gig 

workers. We will keep you in the loop with new developments. 

  

https://www.help.senate.gov/imo/media/doc/PRO%20Act%20Fact%20Sheet%202019%20FINAL1.pdf


It’s Go Time for the EEOC Pay Data 
 

Reminder: If you are a federal contractor or a private employer with 100  or more employees, the 

Equal Employment Opportunity Commission (“EEOC”) wants your pay data by 9/30/19. Component 2 

data time is finally here. A bit of background: 

 

Initially, the EEOC efforts to receive “pay data” with the year 2017 were halted by legal 

challenges.  Now that the EEOC has won this fight, and is requiring the data it wanted in the first place 

– pay data from 2017 forward. 

The phrase “pay data” a/k/a “Component 2 data” for purposes of the new compensation element to 

EEO-1 reporting includes income data and hours worked data for the prior calendar year. For this 

year, the reporting (due on or before September 30) will need to cover 2017 pay data and then 

separately 2018 pay data.  Moving forward (after this year) the reporting will be 1 year at a time. 

 

How to report?  Here is some guidance: 

 

Income data for the year must be broken into 12 pay bands for each EEO job category by 

race/ethnicity and gender. An employee’s pay band is determined by the income listed in box 1 of the 

employee’s W-2 form. (W-2 income includes not only wages and salaries, but also commissions, tips, 

bonuses, overtime, and other supplemental pay.) The pay bands track the 12 pay bands used by the 

Bureau of Labor Statistics in the Occupation Employment Statistics survey: 

 

(1) $19,239 and under; 

(2) $19,240 – $24,439; 

(3) $24,440 – $30,679; 

(4) $30,680 – $38,999; 

(5) $39,000 – $49,919; 

(6) $49,920 – $62,919; 

(7) $62,920 – $80,079; 

(8) $80,080 – $101,919; 

(9) $101,920 – $128,959; 

(10) $128,960 – $163,799; 

(11) $163,800 – $207,999; and 

(12) $208,000 and over. 

 

Hours worked, employers will be required to report the total hours worked by all the employees 

accounted for in each pay band. For full-time, exempt employees, employers are permitted to report 

40 hours per week for a full-time employee (or 20 hours for part-time employees). 

 

Here is a useful FAQ from the EEOC. 

 

Please contact us with any questions. We can help. 

  

https://eeoccomp2.norc.org/assets/documents/Comp2EEO1FrequentlyAskedQuestions.pdf


When Your Workplace Needs a 

Woman’s Touch: Think Again 
 

We have come a long way, baby. Yet gender stereo typing is so deeply ingrained we can forget it is 

there. Whether it is unconscious or purposeful, gender bias is unlawful.  We know this even as we 

think: we have always had a woman in that position. Or a man will not fit in with this group. A recent 

EEOC suit filed in Arizona reminds us that gender is not a bona fide occupational qualification (BFOQ) 

unless you are hiring an actress or actor. For the rest of us, using gender as a hiring consideration is a 

violation of Title VII of the Civil Rights Act of 1964. 

 

Here, an Arizona based medical provider refused to hire more qualified men over women for two 

positions. Worse, when a male applicant complained, he was told he could never apply for a position 

with them again. The dreaded retaliation after discrimination fact pattern could cost this business a lot 

of money.  The EEOC is seeking back pay, compensatory and punitive damages for qualified male 

applicants (plural) as well as injunctive relief aimed at preventing future discrimination. Remember, 

client or co-worker preferences do not trump gender discrimination, nor does the assumption that 

some work is “women’s work” or “men’s work.” 

 

Everyone has biases, whether they are serious or trivial (can someone who does not like chocolate be 

trusted?). The best training accepts that premise and examines bias in a non-judgmental 

environment.  Our broken record recommendation: compliance training for all managers and 

supervisors is the key to avoid discrimination and retaliation claims. The best polices in the world are 

empty without effective training on the front lines. 

 

We can help. 

  

https://www.eeoc.gov/eeoc/newsroom/release/9-5-19a.cfm


Googlers Are Not Happy: The 

Workplace and Speech Collide 
 

Oh Google. You are so useful for employment law bloggers. Always up to something! This time it is 

the policies you crafted to temper raging political debates and workplace discussions. 

 

Looks like the Google headquarters is a hot bed of differing opinions–and not just about search 

engine matters.  Googlers have a history of open debates, often using Google’s internal mail list and 

forum. A terminated employee brought a claim to the NLRB that Google fired him for his conservative 

views. Another employee claimed retaliation for a negative Facebook post about a Google executive. 

In response the increased workplace time spent arguing, Google issued new “Community 

Guidelines” (which Google may have removed by now) restricting use of the internal forum which 

supplemented other policies that limited employee activity. Certain sections of these guidelines and 

policies ran afoul of employee rights. 

 

Last week the NLRB and Google reached a settlement agreement, requiring Google to post a list 

of employee rights at its CA headquarters.  The list is extensive.  What did Google do wrong? 

 

 For years Google encouraged debate as part of its creative process. Now that workforce is over 

100,000 people. In effect, they created a monster of workplace distractions. 

 In attempting to quell arguments, Google used language that violated an employee’s right to 

discuss working conditions under section 7 of the NLRA (section 7 rights or concerted activity). 

 Political ideology is not protected under federal law, but it is in CA where Google is 

headquartered. 

 Google issued many rules around speech and activity over the years and used those rules when 

terminating employees, often without further explanation. This created an environment of fear 

around discussing workplace concerns, another section 7 issue. 

 

The irony here is that Google’s settlement creates employee rights that go beyond the law.  For 

instance, there is no employee right to speak to the press or for managers to exercise section 7 

rights.  Google’s list has both of those rights now. 

 

The takeaway: as always, treat your employees like adults. Employers should train and use managers 

to keep an eye on workplace distractions as they arise. Managers can then address that issue on an 

individual basis, rather than corporate issuing edicts from on high. Remember, you can and should 

expect employees to focus on their work. Just don’t enact policies or practices that strangle 

employees’ concerted activity in the process. 

 

Questions about your policies? We can help. 

 

 

https://about.google/community-guidelines/
https://about.google/community-guidelines/
https://www.cnbc.com/2019/09/13/googles-settlement-on-speech-with-nlrb-requires-posting-rights.html?recirc=taboolainternal


 

 

 

 

General Counsel’s Office Hours 
Special Member Benefit 

 

 

 
All CCHRA members in good standing will have the special benefit of being able to call Attorney Michael E. Foley, 

in his role as the CCHRA General Counsel, to obtain his guidance on employment law compliance issues and 

corresponding HR-related risk management during his CCHRA GC Office Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike will be available 

within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 pm on the first and third Tuesday 

of each month. The guidance Mike provides during his office hours will cover all issues that arise within the broad 

spectrum of the employment relationship to help CCHRA members achieve compliance with the extensive 

regulations that govern their workplace and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will not be 

covered under this arrangement, nor will the interpretation, editing or drafting of documents. The office hours 

will be limited to providing guidance on employment law questions and corresponding HR-related risk 

management that can be answered in one telephone conversation. Mike can be reached during his CCHRA 

General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all industry 

sectors and in all matters of labor and employment law for over 30 years. He draws on the breadth of his 

experience to offer employers an uncommon approach and practical solutions. Click here for Mike’s bio. 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

