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U.S. Women’s Soccer Takes on the Equal 

Pay Challenge  
 
Last Friday was International Women’s Day, and in commemoration, 28 members of the U.S. women’s 
soccer team sued the U.S. Soccer Federal alleging violations of Title VII and the Equal Pay Act.  The 
lawsuit is seeking class action status to represent women who have played for the U.S. National 
Team.  Four players also filed a discrimination charge with the EEOC on behalf of themselves and 
similarly situated players, and the EEOC issued a right to sue letter. 
 
The U.S. women’s team is currently ranked No. 1 in the world, and has consistently been more 
successful than the men’s team.  They also have better viewership than the men’s team, and face 
increased performance and public relations demands due to the team’s success. Yet, top-tier women’s 
players earn just 38% of the compensation of similarly situated men’s players.  Collective bargaining 
agreements in place with both men’s and women’s players make direct comparisons difficult, but this 
case is yet another high profile reminder that equal pay, and the lack of it, continues to be an 
expensive problem for employers.  To complicate things further, 42 states also have equal pay laws, 
and while some state laws closely resemble the federal Equal Pay Act, others have expanded it 
significantly. 
 
Massachusetts is a state that has expanded the Equal Pay Act, by requiring equal pay for comparable 
work (rather than equal pay for equal work as required by federal law).  California requires equal pay 
for “substantially similar” work, and prohibits pay discrimination based on race, ethnicity or salary 
history as well as sex/gender.  New Jersey’s Equal Pay Act goes even further, making wage 
discrimination on the basis of any protected class an unlawful employment practice. For employers in 
multiple states, understanding the differences in these laws is a risk management necessity. 
 
This lawsuit will be one to watch.  In the meantime, employers of any size can benefit from a pay 
equity assessment, it will lower your risk, and in Massachusetts, it may even provide you with an 
affirmative defense. The assessment of equal pay under Massachusetts law has changed significantly. 
The standards are different, the definitions are different, exposure has increased and the stakes are 
high. No worries, we have this covered. Our Equal Pay Audit Services are designed to help your team 
achieve compliance with the new law while creating a rolling affirmative defense to a gender-based 
equal pay claim. We stand ready to help. 
  



But, Do We Have to Call it FMLA? 
 
It if looks like FMLA… 
and sounds like FMLA… 
it’s FMLA… 
and, neither the employer nor the employee can say otherwise. 
 
In short, that’s the guidance presented by the Department of Labor in a March 14, 2019 opinion 
letter. 
 
The question posed to the DOL was this (my paraphrasing):  Can an employee voluntarily use paid 
time off or another form of company-provided leave in lieu of FMLA for an absence that is FMLA-
qualifying?  
 
The DOL’s answer (some paraphrasing, some quoting):  Absolutely not.  In fact, “the employer is 
absolutely responsible in all circumstances for designating leave as FMLA-qualifying and giving 
[written] notice of the designation to the employee…within five business days…after the employer 
‘has enough information to determine whether the leave is being taken for a FMLA-qualifying 
reason.’ An employer may not delay designating leave as FMLA-qualifying, even if the employee 
would prefer that the employer delay the designation.”  The opinion letter goes on to say that 
employers may adopt leave policies that are more generous than FMLA, but that FMLA must run 
concurrently with employer-provided leave as soon as the employer becomes aware that the leave 
is for an FMLA-qualifying reason. 
 
Some of you may be reading this saying “Mike, is this really news?”  And, I agree; the letter 
essentially reiterates what the regulations have long told us: the employer has an obligation to 
designate qualifying time as time under the FMLA and that failure to do so could be considered 
interference with an employee’s rights under the FMLA.  But, a lot of employers think they’re doing 
employee’s a favor when the employer does not designate the time as FMLA.  Their thinking is that 
if the employee isn’t required to use FMLA time now, the employee will have more time available 
over the next year should the employee need it.  This letter lays it on the line for employers, 
explaining that extra time perfectly permissible…after FMLA has exhausted. 
 
Have questions on the opinion letter?  Want to understand more about required FMLA 
notices?  Want to revamp your current leave policies?  We can help. 
  

https://www.dol.gov/whd/opinion/FMLA/2019/2019_03_14_1A_FMLA.pdf
https://www.dol.gov/whd/opinion/FMLA/2019/2019_03_14_1A_FMLA.pdf


EEO-1 Pay Data Reporting Requirements 

Are Back 
 
Remember back a lifetime ago when the Obama administration passed new pay data reporting rules 
in an effort to better enforce equal pay laws? The pay data reporting rules would have required 
large employers (those with at least 100 employees) and federal contractors with more than 50 
employers and a contract of at least $50,000, to submit pay data by race, ethnicity and sex along 
with EEO-1’s.  This pay data was to be submitted as of the March 2018 reporting period. 
 
In 2017, the pay data reporting provisions were suspended by the Trump administration, leaving 
employers to believe this data would not have to be submitted by this year’s May 31 filing 
deadline. 
 
However, earlier this month, the OMB’s stay of the pay data reporting requirements was vacated, 
and the court has now ordered the EEOC and OMB to determine whether new pay data information 
will be required in the current reporting period, which opened March 18 and runs through May 31. 
The EEOC and OMB have until April 3 to notify employers of the reporting requirements.  Because 
the reporting data opened on March 18, employers may have already gathered and submitted EEO-
1’s without collecting pay data.  However, in light of the court’s ruling, employers who are 
required to submit EEO-1’s must begin collecting the required pay data and be prepared to report 
it. 
 
Although it is possible that the ruling could take immediate effect on April 3, there are more 
likely scenarios: 

 The reporting changes will not be implemented for 2018, and employers will begin reporting 
pay data for 2019; 

 The EEOC and OMB could include the new requirements for the 2018 cycle, but provide 
employers with an extension of the reporting deadline; or 

 The reporting requirement could be stayed again pending appeal. 
 
Despite the uncertainty, employers should begin pulling together the W-2 wages and hours worked 
for all employees who were part of their 2018 workforce, while also keeping an eye our for more 
guidance from the EEOC.  One way or another, it looks like pay data is going to need to be 
reported. 
  



Posters are Here, Posters are Here! 
 
Today, I bring you what you’ve all been anxiously awaiting. 
 
A new car? 
 
The HGTV dream home? 
 
Spring weather? 
 
Ok.  Today, I bring you something that you may not be anxiously awaiting, but you do need:  the 
Massachusetts Paid Family & Medical Leave mandatory poster!  Click the poster for a printable full-
size PDF. 

 

https://www.mass.gov/files/documents/2019/03/21/20190321_DFML Notice_FINAL.pdf


 
The poster, which must be displayed on the employer’s premises on or before July 1, 2019, was 
released today by the newly created MA Department of Family and Medical Leave as part of a 
larger “Employer Toolkit” that also contains videos, contribution calculators, and other 
information. 
 
You can sign up for the Department’s newsletter here, if you’d like to receive alerts 
directly.  Regardless, we’ll be sure to keep you updated on developments.  If you have any 
questions about your obligations under MA Paid Family & Medical Leave, please reach out. 
 
 
 
 
 
 
  

https://www.mass.gov/guides/a-guide-to-paid-family-and-medical-leave-for-massachusetts-employers
https://mass.us18.list-manage.com/subscribe?u=0757f7959581770082e8f2fd9&id=c088ecb18f


 

General Counsel’s Office Hours 
Special Member Benefit 

 

 
 
All CCHRA members in good standing will have the special benefit of being able to call Attorney 

Michael E. Foley, in his role as the CCHRA General Counsel, to obtain his guidance on employment 

law compliance issues and corresponding HR-related risk management during his CCHRA GC Office 

Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike 

will be available within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 

pm on the first and third Tuesday of each month. The guidance Mike provides during his office 

hours will cover all issues that arise within the broad spectrum of the employment relationship to 

help CCHRA members achieve compliance with the extensive regulations that govern their workplace 

and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will 

not be covered under this arrangement, nor will the interpretation, editing or drafting of documents. 

The office hours will be limited to providing guidance on employment law questions and 

corresponding HR-related risk management that can be answered in one telephone conversation. 

Mike can be reached during his CCHRA General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all 

industry sectors and in all matters of labor and employment law for over 30 years. He draws on the 

breadth of his experience to offer employers an uncommon approach and practical solutions. Click 

here for Mike’s bio. 

 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

