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Hair Can Create a Hairy Situation for an 

Employer 
 
Recently, I used a $4.9 million dollar settlement by UPS to remind employers that exceptions to dress 
code or appearance policies must be made as religious accommodations if doing so doesn’t cause a 
health or safety concern or in some other way cause an undue hardship for the company. The UPS 
suit involved facial hair and the fact that requiring someone to be clean shaven or maintain a certain 
beard length results in discrimination against those who wear beards for religious reasons. 
 
But, hair-related workplace discrimination concerns aren’t limited to facial hair or religious 
discrimination.  EEOC guidance states that: “Race discrimination includes discrimination on the basis 
of ancestry or physical or cultural characteristics associated with a certain race, such as skin color, hair 
texture or styles, or certain facial features.”  And, the EEOC has argued that a restriction on hairstyles 
is a form of racial stereotyping.  While some courts have agreed with the EEOC’s argument, others 
have not.  In a 2014 case, the court indicated that: “Title VII prohibits discrimination on the basis of 
immutable characteristics, such as race, color, or natural origin,” and “[a] hairstyle, even one more 
closely associated with a particular ethnic group, is a mutable characteristic.”   While the court found 
that a hairstyle is not protected because it is not immutable, the court specifically stated that hair 
texture is an immutable characteristic and, one would reason, is protected.  I’m not a hair stylist or an 
expert of any kind of hair.  But, I don’t know about that logic.  Aren’t hair texture and hair styles 
intertwined?  Aren’t there hair styles that are more or less feasible given someone’s hair texture? 
 
The New York City Commission on Human Rights isn’t having any of that court’s logic.  In fact, the 
Commission just issued ten pages of guidance in which it states that employees in New York have a 
right “to maintain natural hair or hairstyles that are closely associated with their racial, ethnic, or 
cultural identities. For Black people, this includes the right to maintain natural hair, treated or 
untreated hairstyles such as locs, cornrows, twists, braids, Bantu knots, fades, Afros, and/or the right to 
keep hair in an uncut or untrimmed.” The Commission’s guidance further states:  “Consequentially, 
employers may not enact discriminatory policies that force Black employees to straighten, relax, or 
otherwise manipulate their hair to conform to employer expectations. The existence of such policies 
constitutes direct evidence of disparate treatment based on race and/or other relevant protected 
classes under the NYCHRL.”  Only companies that operate in New York City are subject to the New 
York City Human Rights Law.  But, given the EEOC’s guidance, mixed court opinions, and logic, I’d 
suggest that all employers review their dress code/grooming/appearance policies to ensure that 
employees of a certain race, national origin, or ethnicity are not disparately impacted. 
  

https://www.eeoc.gov/policy/docs/qanda_race_color.html
https://www.leagle.com/decision/inadvfdco150212000177
https://www1.nyc.gov/assets/cchr/downloads/pdf/Hair-Guidance.pdf


Sex Discrimination Is Not the Best 

Strategy for Avoiding a Sexual 

Harassment Claim 
 
The EEOC recently announced that it sued an Ohio-based operator of warehouse-style furniture 
stores for excluding women from sales and warehouse jobs in a pattern of 
discrimination.  According to the EEOC, corporate managers instructed store managers not to hire 
women because women “complain and make trouble.” Store managers also allegedly were heard 
saying women “bitch too much;” are too much of “a distraction” to the male employees; and 
cannot work in the warehouse because “women can’t lift,” and do not “do as great a job at selling 
furniture as men.” 
 
Title VII prohibits employers from discriminating against applicants and employees on the basis of 
sex, and refusing to hire women solely on the basis of their sex-based stereotypes clearly fits the 
bill.  However, this suit also got me thinking about the #MeToo movement, and the different 
strategies managers may be taking in response to the increased attention being given to sexual 
harassment. 
 
In December, Bloomberg ran the following headline: Wall Street Rule for the #MeToo Era: Avoid 
Women at All Cost.  According to the story, male senior executives spooked by #MeToo are 
attempting to limit their exposure to sexual harassment complaints by refusing to be alone with 
women, and more generally avoiding them.  However, this type of conduct, particularly when it 
amounts to excluding women from meetings, travel, or even after hours events where male 
colleagues bond with executives who are in a position to promote them can lead to a sex 
discrimination claim if it is allowed to go unchecked. 
 
As companies continue to focus on training and policies related to sexual harassment, it is 
important to be aware that some managers may be adopting an approach of avoidance; and that 
sexual harassment training can in some cases exacerbate this.  This type of behavior, whether it is 
sex-based stereotyping, or male managers avoiding female employees solely because of their sex, 
creates a real risk for employers. Our comprehensive training curriculum is strategically designed 
to solve challenges not exacerbate them. We can help! 
  

https://www.eeoc.gov/eeoc/newsroom/release/02-14-19.cfm
https://www.bloomberg.com/news/articles/2018-12-03/a-wall-street-rule-for-the-metoo-era-avoid-women-at-all-cost
https://www.bloomberg.com/news/articles/2018-12-03/a-wall-street-rule-for-the-metoo-era-avoid-women-at-all-cost


A Change to March 2019 EEO-1 Reporting 

Obligations? 
 
A lot has been in flux with the EEO-1 report these last couple of years.  This reporting year is 
proving to be no different.  The filing deadline, which was originally set for March 31, 2019, was 
pushed to May 31, 2019 due to the partial government shutdown.  Just yesterday (about two weeks 
before the EEO-1 survey is set to open online), we learned that employers may need to include 
Pay Data in this year’s survey. 
 
Take a few deep breaths and I’ll back up a bit. 
 
Back in 2016, the EEO-1 form was revised to require that employers with 100 or more employees 
report W-2 wage information and total hours worked for all employees by race, ethnicity and 
sex.  Because of the change to the form, and the expanded requirements, the filing deadline was 
pushed from Sept. 30, 2017 to March 31, 2018.  But, in August 2017, much to the relief of 
employers, the Office of Management and Budget (OMB) initiated an immediate stay on the 
addition of pay data to the EEO-1 form.  That stay has remained in effect since. 
 
Recently, however, the U.S. District Court of the District of Columbia vacated the OMB’s stay 
order.  By vacating the stay order, the Court’s decision technically (I believe this to be unlikely) 
means that employers would need to include pay data in their filing currently due May 31, 
2019.  It’s expected that the Court’s decision will be appealed.  And, it’s expected that the EEOC 
will issue guidance very soon clarifying for employers what information must be included and when. 
 
We will notify you of developments as they happen. 
  



On Demand General Counsel: Experienced 

Advice Only When You Need It 
 
Have you ever wished you had a General Counsel to turn to? Unsure if you need one full time? Do 
you have a project that could use the advice of counsel experienced in business? Sales, operations, 
leases, administrative hearings, contract and document drafting, negotiations–the list seems 
endless. We can help. 
 
We have noticed a trend over the last few years: The needs of companies are increasingly 
fluid.  We see this more frequently with the General Counsel role.  Oftentimes the need is great 
but not long term.  Or perhaps the demands are ongoing but do not rise to the commitment to hire 
a full time General Counsel. 
 
In response to this conundrum, we have created an On Demand General Counsel Service.  With a 
variety of flexible arrangements, we can meet the General Counsel needs of your business when 
and however you choose. Lawyers experienced in the day to day functions of a General Counsel can 
advise and confer with your team on a wide variety of issues.  Please explore our detailed narrative 
to see how we can help your team.  
 
Please contact Tim Kenneally at 508-548-4888 or tim@foleylawpractice.com to see how this 
exciting new service can assist you. 
  

https://foleylawpractice.com/on-demand-general-counsel-service/
https://foleylawpractice.com/on-demand-general-counsel-service/
mailto:tim@foleylawpractice.com


The Overtime Threshold *Might* Be 

Increased to $35,000 
 
Update: On March 7, 2019 the DOL released its proposed rule, the proposed regulations will 
increase the salary threshold for overtime eligibility under the FLSA to $35,308 per year or $679 
per week. The current level if $23,660 per year or $455 per week. Under the proposed rule, the 
annual compensation level for “highly compensated employees” also will increase from $100,000 to 
$147,414. 
 
Last week, Bloomberg Law reported that the Department of Labor is close to proposing a new 
regulation to update the white collar exemptions to the overtime rules by increasing the minimum 
salary threshold from $23,660.00 per year to $35,000.00 per year. Although the DOL is also 
reportedly considering ways to periodically increase the salary threshold based on inflation and 
other factors, it will address the issue separately so that any legal disputes don’t stall the overtime 
regulations. The DOL’s proposal was reportedly sent to the OMB in mid-January, which means 
proposed rules should be coming in the next month or so. 
 
If this is all starting to sound very familiar – it should.  And, so should the threat of court battles 
that will likely follow the publication of the proposed rules.  In other words, if you are paying your 
exempt employees less than $35,000.00 per year, it makes sense to start considering options for 
either increasing the salary or converting them to non-exempt, but you have some time to see how 
this all shakes out. 
 
However, there is a much more urgent risk associated with these rules: the risk that your 
employees are already misclassified as exempt.  And many employers get it wrong. 
 
As a reminder, the FLSA’s white collar exemptions use a test to determine whether an employee is 
exempt from overtime: the employee must be compensated on a salary basis at a rate of no less 
than $455 per week (the proposed rules will increase the minimum salary); and the employee must 
perform the duties of an exempt employee.  Meeting the minimum salary threshold doesn’t 
automatically make an employee exempt, and interpreting the duties portion of the test is 
tricky.  The FLSA definitions of the duties are very general often giving employers the false 
impression that positions are exempt, while court decisions have held they are not. For example, 
jobs like bookkeepers and receptionists that would seem to be safely “administrative” and thus fall 
under the administrative exemption do not in fact meet the duties test. 
 
It is never too late to take a look at whether your exempt positions are properly classified, and a 
very worthwhile exercise in light of the penalties associated with misclassification. That is 
precisely why we prepared our Exempt or Non-Exempt Classification Service. While this proposed 
rule would change the compensation test, in our experience, most misclassifications fail based 
upon an assessment of the duties test. We stand ready to help.   
  

https://news.bloomberglaw.com/daily-labor-report/labor-department-poised-to-boost-overtime-threshold-to-35-000


Reminder: Posters are Mandatory and 

FREE! 
 
As you know, workplace posters are required based on federal, state, and even some local 
laws.  What you might not know is that, in all cases, required posters are available – at no cost – to 
employers. 
 
A quick Google search for “workplace posters” will pull up all sorts of colorful laminated posters 
ranging anywhere from $5.00 to $30.00.  And, business managers and HR professionals likely get 
multiple mailings from “official” looking organizations indicating that the poster must be 
purchased for compliance. 
 
While some employers prefer the compiled posters for ease or a consistent look, know that you can 
get everything you need at no cost.  Scroll past the Google ads and you’ll start to see links to 
Federal and State agency sites where you can access the required posters for free. 
 
Here are links to just a few resources.  Please reach out if you have questions on posting 
obligations or are looking for a specific poster. 

 Federal: United States Department of Labor – Wage and Hour Division 
 Massachusetts: Labor and Workforce Development – Massachusetts Workplace Poster 

Requirements 
 
 
 
 
  

https://www.dol.gov/whd/resources/posters.htm
https://www.mass.gov/service-details/massachusetts-workplace-poster-requirements
https://www.mass.gov/service-details/massachusetts-workplace-poster-requirements


 

General Counsel’s Office Hours 
Special Member Benefit 

 

 
 
All CCHRA members in good standing will have the special benefit of being able to call Attorney 

Michael E. Foley, in his role as the CCHRA General Counsel, to obtain his guidance on employment 

law compliance issues and corresponding HR-related risk management during his CCHRA GC Office 

Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike 

will be available within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 

pm on the first and third Tuesday of each month. The guidance Mike provides during his office 

hours will cover all issues that arise within the broad spectrum of the employment relationship to 

help CCHRA members achieve compliance with the extensive regulations that govern their workplace 

and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will 

not be covered under this arrangement, nor will the interpretation, editing or drafting of documents. 

The office hours will be limited to providing guidance on employment law questions and 

corresponding HR-related risk management that can be answered in one telephone conversation. 

Mike can be reached during his CCHRA General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all 

industry sectors and in all matters of labor and employment law for over 30 years. He draws on the 

breadth of his experience to offer employers an uncommon approach and practical solutions. Click 

here for Mike’s bio. 

 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

