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When Is a Gun An Appropriate Gift for 

Your Employees? 
 
If you said never, BenShot may not be the right employer for you. 
 
The company’s owner, Ben Wolfgram gave all full-time employees a gun for Christmas.  He said the 
gift idea is part of an effort to promote personal safety and team building. Although at least two 
employees initially declined the gift, they are apparently reconsidering after taking a gun-safety 
course that the company required before giving out the guns. “For us, now, we have an entire 
armed staff,” Wolfgram said. “I think that’s pretty good.” 
 
Regardless of your personal feelings about gun ownership, BenShot’s choice raises some important 
questions about safety in the workplace, and whether having armed employees in the workplace 
makes anyone safer.  And, if an employer provides employees with guns, and (presumably) 
encourages them to bring them to the workplace, the liability the employer might face if an 
employee uses that gun (purposefully or not) to harm another person. 
 
Employers can face liability for crimes committed by employees based on the common law theories 
of negligent hiring, supervision or retention. Although generally employers are not liable for crimes 
committed by their employees, under these laws, if the employer knew or should have known the 
employee possessed a firearm and had violent tendencies, it could be liable for injuries caused by 
the employee.  Additionally, the employer could face liability under workers’ compensation laws or 
the Occupational Health and Safety Act (OSHA).  OSHA requires employers to provide a safe 
working environment for all employees “free from recognized hazards that are causing or are likely 
to cause death or serious physical harm.”  If an employer had knowledge that employees possessed 
firearms (particularly if the employer provided them), it stands to reason that the employer’s 
failure to prevent employees from being injured by one of these firearms could be construed as a 
breach of this duty. 
 
Returning to the question of whether guns in the workplace might make the workplace safer, it is 
worth looking at the approach schools have taken to address this same issue. 
 
The Washington Post recently surveyed schools that had experienced a shooting to find out what 
lessons may have been learned. 
 
When asked what, if anything, could have prevented the shootings at their schools, nearly half 
replied that there was nothing they could have done. Many had robust security plans already in 
place, including armed guards, but still couldn’t stop the incidents. 
 
However, several schools emphasized the critical importance of their staffs developing deep, 
trusting relationships with students, who often hear about threats before teachers do. 
 
These responses offer business owners some important insight into an often overlooked step that 
could have a very real impact in preventing workplace shootings – active engagement with 
employees. 
 
If employees are trusting of management, they will report troubling behavior.  If HR and ownership 
are engaged, they will identify and address workplace conflict before it turns violent. If an 

https://www.washingtonpost.com/graphics/2018/local/school-shootings-and-campus-safety-industry/?utm_term=.bcc117b7f3a8


employee has an abusive partner, an engaged employer will be able to recognize this threat, help 
the employee, and assess the risk to the company. 
 
And, if you’re looking for a low-risk/high return alternative to providing your staff with guns, 
consider giving your employees the gift of conflict resolution training this holiday season. 
 
 
 
 
 

 
  



Let’s Be Thankful for the “Reasonable 

Person” Standard 

 
Executive Summary:  In the workplace, a few “jerk faces” are to be expected.  A reasonable 
person wouldn’t find that your average jerk face creates a hostile work environment. 
 
Want to know more?  Since 2009, retaliation has been the top basis for charges filed at the 
EEOC.  Though it’s been at the top for years, retaliation claims are steadily rising.  In 2009, 
retaliation was alleged in approximately 36% of charges.  In 2017, retaliation was alleged 
approximately 48% of the time.  Though it’s the most common claim, it doesn’t seem to get as 
much attention – in handbooks, policies, management training, investigations, and employment law 
blogs – as claims of discrimination and harassment. 
 
The US District Court for the District of Massachusetts recently granted summary judgment to an 
employer as to an ex-employee’s  claims of retaliatory hostile work environment 
harassment.  The memorandum contains all sorts of interesting tidbits for employers, such as the 
jerk face norm (my paraphrasing) explained in the executive summary, above.  Why was summary 
judgment awarded to the employer?  Here’s my take: 

1. Multiple managers tried really hard to help the employee and took her internal allegations of 
retaliation seriously. 

2. The employee (understandably, maybe?) was taking every little thing too personally. 
 
The court focuses more on #2 than #1.  So, let’s start there.  “Workplace harassment, if 
sufficiently severe or pervasive, may in and of itself constitute an adverse employment 
action…”  A complainant “must show that she was subjected to severe or pervasive harassment 
that materially altered the conditions of her employment…” and the harassing environment “must 
be both objectively and subjectively offensive, one that a reasonable person would find hostile or 
abusive, and one that the victim in fact did perceive to be so…”  “If protected activity leads only 
to commonplace indignities typical of the workplace (such as tepid jokes, teasing, or aloofness), a 
reasonable person would not be deterred from such activity . . . [because the jerk face norm says 
that] an employee reasonably can expect to encounter such tribulations even if she eschews any 
involvement in protected activity.” 
 
Let’s not forget about #1 because this is where the employer can control a lot of risk.  The only 
way to know if retaliation is occurring is to pay attention and to investigate.  In this case, one 
manager shadowed the employee for a period of time to ensure she was not treated unfairly.  And, 
the managers investigated (albeit with varying degrees of seriousness) every one of the employee’s 
allegations of retaliation.  Most allegations were without merit, as evidenced by #1, above.  But, 
when one allegation seemed to have merit, the managers took prompt and decisive action to 
correct any adverse action against the employee.  So, as much as the company here is thankful for 
the reasonable person standard, they’re also probably pretty darn thankful to those managers and 
to the HR professionals who were likely diligently guiding them along. 
  

https://www.gpo.gov/fdsys/pkg/USCOURTS-mad-1_16-cv-11663/pdf/USCOURTS-mad-1_16-cv-11663-0.pdf


A Day for Thanks 
 
We say thank you to all of our incredible clients and all HR pros who do their best every day to 
keep a million hats in the air. 
 
Thanks for reading, and doing your best.  And thanks for letting us help make compliance a little 
bit less overwhelming. 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
  
  



Above and Beyond Benefits 
 
Last week, I notified our staff that, as a way of saying “thank you” for a year’s worth of hard work, 
the firm would close for a week around the Christmas/New Year’s holidays, so that we could all 
relax and enjoy the time with our families.  That conversation with our team got me thinking about 
some of the really cool, cutting-edge, employee-friendly benefits some of our clients offer. 
 

 Bereavement Leave policies that permit time off for non-traditional family 
relationships.  For example, the beloved family friend with whom the employee had a 
family-like relationship.  Some bereavement policies allow time off when a pet passes. 

 Speaking of pets, many employees greatly value the opportunity to work in a “pet-friendly” 
workplace. 

 How about a “baby-friendly” workplace?  In what may be the most unique policy I’ve seen, 
one client has established a program where infants are permitted to accompany the 
employee-parent to work so long as the employee and his or her mentor develop a plan. 

 Not ready to bring baby to work?  Many companies are now offering Paid Parental Leave even 
where not required by law.  Employees of both genders (which is necessary to avoid gender 
discrimination) are being provided time off, often with full pay and without the need to 
complete STD paperwork, at the birth, adoption, or placement of a child. 

 Employees who are passionate about certain causes may receive employer matches for 
donations made to those organizations or paid time off to volunteer.  One client I’ve worked 
with not only pays for employees to volunteer but expects that volunteer hours will 
represent a certain portion of all of the employees hours “worked.” 

 Many employers are moving to unlimited PTO, which I have very mixed feelings about.  In 
some workplaces, this can be a big benefit to employees.  In others, it can deter use and 
prevent payout upon termination. 

 
What do you think about unlimited PTO policies?  Do you work at a Company that’s really pushing 
the bounds?  Do you work at a Company that’s working hard to recognize the value its employee’s 
bring?  I’d love to hear from you and help bring your efforts to fruition. 
 
 

  



 

General Counsel’s Office Hours 
Special Member Benefit 

 

 
 
All CCHRA members in good standing will have the special benefit of being able to call Attorney 

Michael E. Foley, in his role as the CCHRA General Counsel, to obtain his guidance on employment 

law compliance issues and corresponding HR-related risk management during his CCHRA GC Office 

Hours – at no cost.  

 

Click here for the description of the role of the CCHRA General Counsel. As General Counsel, Mike 

will be available within his virtual and gratis office hours for all CCHRA members from 2 pm to 3 

pm on the first and third Tuesday of each month. The guidance Mike provides during his office 

hours will cover all issues that arise within the broad spectrum of the employment relationship to 

help CCHRA members achieve compliance with the extensive regulations that govern their workplace 

and to better understand best employment practices.  

 

Issues related to the Internal Revenue Code/the Internal Revenue Service or ERISA-related issues will 

not be covered under this arrangement, nor will the interpretation, editing or drafting of documents. 

The office hours will be limited to providing guidance on employment law questions and 

corresponding HR-related risk management that can be answered in one telephone conversation. 

Mike can be reached during his CCHRA General Counsel Office Hours at 508-548-4888. 

 

Mike Foley has been representing employers, small and large, for-profit and not-for-profit within all 

industry sectors and in all matters of labor and employment law for over 30 years. He draws on the 

breadth of his experience to offer employers an uncommon approach and practical solutions. Click 

here for Mike’s bio. 

 

https://foleylawpractice.com/wp-content/uploads/General-Counsel-0618-PDF.pdf
http://foleylawpractice.com/our-team/attorney-michael-e-foley/
http://foleylawpractice.com/our-team/attorney-michael-e-foley/

